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A. In General: Military leave and reemployment from military leave is governed by federal law (See 
38 U.S.C. 43 et seq. and 20 C.F.R. 1002 et seq.) and Ohio law (See O.R.C. 5903.01, 5903.02, and 
5923.05; and O.A.C. 123:1-34-04 and 123:1-34-05). Federal law sets the minimum requirements 
for military leave and reemployment from military leave. Since the federal and state laws 
governing military leave are too voluminous to include in this policy, the applicable USERRA 
regulations and applicable Ohio law will need to be reviewed when handling a military leave 
request. Below is an outline of the minimum requirements. 

 
B. Definitions: 

 
1. Public employment in the State of Ohio means employment by the state, or any county, 

municipal corporation, or other civil or political subdivision, including any department or 
agency thereof. (O.R.C. 5903.01(B)) 

 
2. Public employer in the State of Ohio means any government, department, or agency 

mentioned in (1) Public Employment (above). (O.R.C. 5903.01(C)) 
 
3. Position in Ohio Public Employment means employment, full-time, part-time, probationary, 

or otherwise, held at the time of entrance into the uniformed services, but does not include 
temporary or casual employment or an office filled by election. (O.R.C. 5903.01(D)) 

 
4. Service in the uniformed services (defined by both federal and state law) means the 

performance of duty, on a voluntary or involuntary basis, in a uniformed service, under 
competent authority, and includes active duty, active duty for training, initial active duty 
for training, inactive duty for training, full-time National Guard duty, and performance of 
duty or training by a member of the Ohio organized militia pursuant to Chapter 5923. of the 
Revised Code. Service in the uniformed services includes the period of time for which a 
person is absent from a position of public or private employment for the purpose of an 
examination to determine the fitness of the person to perform any duty described in this 
division. The term also includes a period for which a person who is a member of uniformed 
services is absent from employment to perform funeral honors duty as authorized by law 
(10 U.S.C. 12503 or 32 U.S.C. 115). Finally, the Public Health Security and Bioterrorism 
Preparedness and Response Act provides that service as an intermittent disaster-response 
appointee upon activation of the National Disaster Medical System (NDMS) or as a 
participant in an authorized training program is deemed "service in the uniformed 
services." (See O.R.C. 5903.01(G) and 20 C.F.R. 1002.5(l)) 
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5. Uniformed services (defined by both federal and state law) means the Armed forces, the 
Army and Air National Guard, and the Ohio organized militia when engaged in active duty 
for training, inactive duty training, or full-time National Guard duty, the commissioned 
corps of the Public Health Service, and any other category of persons designated by the 
President of the United States in time of war or national emergency. For purposes of 
USERRA coverage only, service as an intermittent disaster response appointee of the NDMS 
when federally activated or attending authorized training in support of their Federal 
mission is deemed "service in the uniformed services," although such appointee is not a 
member of the "uniformed services" as defined by USERRA. Attending a military service 
academy is considered uniform service for purposes of USERRA, and under certain 
conditions a member of the Reserve Officers Training Corps might be covered by USERRA. 
(See O.R.C. 5903.01(G) and 20 C.F.R. 1002.5 (o)) 

 
A. C. Active Duty Leave:  Military Leave is governed by the federal Uniformed Services Employment 

and Reemployment Rights Act (USERRA) (see 30 U.S.C. 43 and 20 C.F.R. 1002 et seq.), ORC Chapter 
5903, ORC 124.29. In general, any permanent public employee who voluntarily or involuntarily 
enters the uniformed service shall be granted a military leave of absence without pay. If not 
accepted for active duty, the employee shall be reinstated to the employee's former position 
without loss of seniority or status or reduction in pay. Employees who complete their active duty 
obligation (without voluntarily re-enlisting or  extending that obligation) are entitled to be 
"promptly re-employed" after applying for reemployment. The amount of time the employee has 
to apply for reemployment after completion of service varies depending upon the length of the 
service. The reporting or application deadline is extended for up to two (2) years for any 
employee who is hospitalized or convalescing because of a disability incurred or aggravated 
during the period of military service. Employees returning to previously held positions under 
these provisions shall receive credit for military service in areas affecting seniority status, rank, 
rating, increments, etc., as though they had continued their employment. 

 
B. Conditions of Employment and Employee Benefits:  There are certain conditions of employment 

or benefits that an employee is entitled to when taking military leave or upon return from military 
leave (reemployment)  (see 20 C.F.R. §§ 1002.149-1002.267). 

 
C. Military Leave (state law):  Ohio law under certain circumstance allows public employees to take 

military leave with pay. ORC 5923.05 requires that Ohio National Guard, Ohio Military Reserve, 
Ohio Naval Militia, and all U.S. Armed Forces reserve component members be authorized up to 
twenty-two (22) eight (8) hour working days or one hundred seventy-six (176) hours of leave 
without loss of pay per calendar year for military duty. 

 
Any employee called to military duty for a period in excess of the twenty-two (22) working days 
because of an executive order issued by the President of the United States or an act of Congress 
may receive, during this period, the lesser of the following:   
 
The difference between the employee’s gross monthly wage or salary from the Employer and his 
or her  gross uniformed service pay and allowances received in a particular month; or Five 
hundred dollars ($500). 
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Along with requests for such leave, employees are required to submit the published orders 
authorizing the military duty or a written statement from the appropriate military commander 
authorizing such duty. Employees requesting such leave will also be required to complete the 
necessary leave papers. 

 
GUIDELINES 

 
Definition: 
 

PUBLIC EMPLOYMENT IN THE STATE OF OHIO – employment by the state, or any county, 
municipal corporation, or other civil or political subdivision, including any department or agency 
thereof. (O.R.C. 5903.01(B)) 
 
PUBLIC EMPLOYER IN THE STATE OF OHIO – any government, department, or agency mentioned 
in (1) Public Employment (above). (O.R.C. 5903.01(C)) 
 
POSITION IN OHIO EMPLOYMENT – employment, full-time, part-time, probationary, or otherwise, 
held at the time of entrance into the uniformed services, but does not include temporary or casual 
employment or an office filled by election. (O.R.C. 5903.01(D)) 
 
SERVICE IN THE UNIFORMED SERVICES – means the performance of duty, on a voluntary or 
involuntary basis, in a uniformed service, under competent authority, and includes active duty, 
active duty for training, initial active duty for training, inactive duty for training, full-time National 
Guard duty, and performance of duty or training by a member of the Ohio organized militia 
pursuant to Chapter 5923. of the Revised Code. Service in the uniformed services includes the 
period of time for which a person is absent from a position of public or private employment for the 
purpose of an examination to determine the fitness of the person to perform any duty described in 
this division. The term also includes a period for which a person who is a member of uniformed 
services is absent from employment to perform funeral honors duty as authorized by law (10 
U.S.C. 12503 or 32 U.S.C. 115). Finally, the Public Health Security and Bioterrorism Preparedness 
and Response Act provides that service as an intermittent disaster-response appointee upon 
activation of the National Disaster Medical System (NDMS) or as a participant in an authorized 
training program is deemed "service in the uniformed services." (See O.R.C. 5903.01(G) and 20 
C.F.R. 1002.5(l)) 
 
UNIFORMED SERVICES – the Armed forces, the Army and Air National Guard, and the Ohio 
organized militia when engaged in active duty for training, inactive duty training, or full-time 
National Guard duty, the commissioned corps of the Public Health Service, and any other category 
of persons designated by the President of the United States in time of war or national emergency. 
For purposes of USERRA coverage only, service as an intermittent disaster response appointee of 
the NDMS when federally activated or attending authorized training in support of their Federal 
mission is deemed "service in the uniformed services," although such appointee is not a member 
of the "uniformed services" as defined by USERRA. Attending a military service academy is 
considered uniform service for purposes of USERRA, and under certain conditions a member of 
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the Reserve Officers Training Corps might be covered by USERRA. (See O.R.C. 5903.01(G) and 20 
C.F.R. 1002.5 (o)) 

 
PROCEDURES 

 
 
A. Employee Notice: For paid reserve leave taken pursuant to O.R.C. 5923.05, employees are required to 

submit a copy of their military orders with a Request for Leave of Absence to the Employer for final 
approval. Prior to taking unpaid military leave pursuant to USERRA or O.A.C. 123:1-34-05, the 
employee must give the Employer advance written or verbal notice unless the giving of such notice is 
precluded by military necessity (as defined in 32 C.F.R. 104.3), or the giving of notice is impossible or 
unreasonable under all of the relevant circumstances (20 C.F.R. 1002.85-1002.86). It is recommended 
that the employee use a Request for Leave of Absence so that the Employer can properly process the 
leave. 

 
B. Employer's Concerns: Although under federal law the Employer cannot refuse to reemploy an 

employee because of the timing, frequency, or duration of uniformed service, it can bring such 
concerns to the appropriate military authority. The appropriate military authority is required to 
consider requests from employers to adjust scheduled absences from employment to perform service 
(20 C.F.R. 1002.104). 

 
C. Reemployment Positions: Pursuant to USERRA, the Employer is required to promptly reemploy a 

returning service member to the position he or she would have held had he or she been continuously 
employed through the duration of the uniformed service (escalator position). If the returning service 
member is not qualified for that position (other than as a result of a service-related disability) after 
reasonable efforts have been made by the Employer to assist the service member in becoming so 
qualified, then the returning service member must be reemployed in the position he or she left. 
However, if the returning service member's period of uniformed service exceeds ninety (90) days, the 
Employer may reemploy the returning service member to the escalator position or a position of like 
seniority, status, and pay. If a returned service member cannot become qualified for any of the 
positions (escalator position, pre-service position, or like position) described above even after the 
Employer has made reasonable efforts, the returning service member must be reemployed with full 
seniority in a position for which he or she is qualified that is nearest the foregoing positions (20 C.F.R. 
1002.191-1002.199). 

 
D. Qualifications and Exceptions to Reemployment: Under USERRA, there are general eligibility 

requirements for reemployment (20 C.F.R. 1002.32). These general eligibility requirements have 
important qualifications and exceptions, which are described in detail in sections 1002.73 through 
1002.138 of Title 20 of the Code of Federal Regulations. 

 
E. Request for Documentation: Pursuant to USERRA (20 C.F.R. 1002.121), if a leave of absence exceeds 

thirty (30) days, and pursuant to O.A.C. 123:1-34-05 (B)(3), if leave of absence exceeds ninety (90) 
days, the Employer may request the employee to submit documentation to establish that the 
reemployment application is timely; the employee has not exceeded the five (5) year limit on duration 
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of service; and the employee's separation from service was not otherwise disqualifying according to 
circumstances described in USERRA, 38 U.S.C. 4301 and 4304. 

 
REFERENCES 

 
ORC 5923.05, 124.29, 5903  
OAC 123:1-34-04, 123:1-34-05 
38 USC 43 
10 USC 12503 
32 USC 115 
20 CFR 1002 
USERRA: Uniformed Services Employment and Reemployment Rights Act 
 
Form: Request for Leave of Absence 

 
 
 

 Procedure Approved: 6/1/2011 
Procedure Revised:      
  

http://codes.ohio.gov/orc/5923.05
http://codes.ohio.gov/orc/124.29
http://codes.ohio.gov/orc/5903
http://codes.ohio.gov/oac/123:1-34-04
http://codes.ohio.gov/oac/123:1-34-05
http://www.dol.gov/vets/usc/vpl/usc38.htm
http://www.dol.gov/vets/usc/vpl/usc38.htm
http://www.dol.gov/vets/usc/vpl/usc38.htm
http://codes.lp.findlaw.com/uscode/32/1/115
http://codes.lp.findlaw.com/uscode/32/1/115
http://codes.lp.findlaw.com/uscode/32/1/115
http://www.esgr.org/site/USERRA/tabid/75/Default.aspx

